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QUESTIONS PRESENTED 

The appellant, Alfonso Thomas, indicted and tried for 
forgery and uttering of a government check, was convicted 
only of uttering the said check. In the appellee’s opinion 
the questions presented are: 

(1) Whether the evidence adduced at the trial warranted 
submission of the forgery count to the jury? 

(2) Whether the court committed prejudicial error in 
submitting all counts to the consideration of the jury, assum¬ 
ing, arguendo, the evidence on the forgery count to be insuffi¬ 
cient to support a verdict against the defendant as to the 
charge of forgery, but legally sufficient as to the uttering 
count of the indictment? 
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Summary of Argument. 

Argument . 

I. Presumptions generally applicable in criminal cases apply 
in a prosecution for forgery and uttering a false instru¬ 
ment, and where evidence of forgery and possession of 
the forged instrument remained uncontradicted and un¬ 
explained, the trial court properly submitted the issues 

to the jury. 

II. There was no prejudicial error, or “compromise verdict” 
in a case where the trial court submitted both the forgery 
and uttering counts to the jury and the jury acquitted 
the appellant of forgery and convicted him of uttering, 
even if it is assumed, arguendo, that the court should 
have directed a judgment of acquittal as to the forgery 

count . 

Conclusion. 
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COUNTERSTATEMENT of the case 

On May 4,1953, appellant was indicted in two counts under 
the forgery and uttering statute, Section 495, Title 18, of the 
United States Code. The first count alleged the commission 
of the offense of forging the signature of a payee of a check 
drawn upon the United States Treasury; the second the com¬ 
mission of the offense of uttering the same instrument. 

Appellant wrns tried by a jury which acquitted him of the 
charge of forgery and convicted him of the charge of uttering 
the government check. From this conviction he now appeals. 

In support of the allegations of the indictment, the 
Government adduced the following facts: that on December 
31,1952, the defendant Thomas went to the Colonial Liquor 
Shop, 1903 M Street Northwest, in the District of Columbia; 
presented the check set out in the indictment to a David 
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Jeweler, proprietor of the liquor establishment, and received 
therefor one hundred and five dollars in lawful currency of 
the United States; that the check, wdien first tendered, was 
refused for insufficient identification of the defendant as 
payee, but later was honored when a witness, Calvin Reno 
Frazier, vouched for this defendant and added his (Fra¬ 
zier’s) endorsement to the endorsement Ormond F. Knip- 
penburg, already affixed thereto. 

The witness Jeweler further stated that the man tendering 
the cheek represented himself as the payee of the check; 
received payment of the money only after several questions 
were asked, and his present address listed on the reverse 
side of the check. Jeweler was unable to state whether or 
not the forged endorsement was made in his store. 

Frazier testified that he was present in the Colonial Liquor 
Shop December 31, 1952, and that the check in question 
was presented by defendant Thomas, whom he knew by 
sight, as well as by the name “Chum”. In addition, Frazier 
stated that he encouraged Jeweler to cash defendant’s 
check, and even endorsed the check himself to satisfy all 
parties. This witness further stated that the defendant 
told Jeweler “he had left his identification home”, and 
that the endorsement of the named payee, Ormond F. Knip- 
penburg, was affixed at the time of its tender, and he did 
not see Thomas, then known to him only as Chum, endorse 
the check. 

Ormond F. Knippenburg was called as a witness and tes¬ 
tified that he w’as the payee named in the check under con¬ 
sideration, and that the first endorsement appearing thereon 
was not his, nor authorized by him, nor did he receive the 
money represented by it. 

The defendant offered evidence establishing the fact that 
he received government checks in an amount not in excess 
of sixty-three dollars. Also the defense placed in evidence 
the report of an unidentified handwriting expert wdio was 
quoted as saying, “I do not find a basis for the identifying 
of Alphonso Thomas as the author of the hand printing on 
the reverse side of the check.” (Emphasis added) 
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STATUTE INVOLVED 

Title 18, United States Code, § 495 provides: 

Contracts, deeds, and powers of attorney. Whoever 
falsely makes, alters, forges, or counterfeits any deed, 
power of attorney, order, certificate, receipt, contract, 
or other writing, for the purpose of obtaining or receiv¬ 
ing, or of enabling any other person, either directly or 
indirectly to obtain or receive from the United States or 
any officers or agents thereof, any sum of money; or 
Whoever utters or publishes as true any such false, 
forged, altered, or counterfeited writing, with intent to 
defraud the United States, knowing the same to be 
false, altered, forged, or counterfeited; or 
Whoever transmits to, or presents at any office or 
officer of the United States, any such writing in support 
of, or in relation to, any account or claim, with intent to 
defraud the United States, knowing the same to be false, 
altered, forged, or counterfeited— 

Shall be fined not more than $1,000 or imprisoned not 
more than ten years, or both. 

SUMMARY OF ARGUMENT 

I 

The evidence introduced during the trial of the appellant 
w^as sufficient to permit the Court to submit both the forgery 
and uttering counts of the indictment to the jury. 

II 

No prejudice attached to the appellant in a case where the 
Court submitted both counts of a forgery and uttering indict¬ 
ment to the jury, and the jury acquits defendant of forgery, 
even if it is assumed, arguendo , that the Court should have 
directed a jugment of acquittal as to that count. 
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ARGUMENT 

I 

Presumptions Generally Applicable in Criminal Cases Apply in 
a Prosecution for Forgery and Uttering a False Instrument, 
and Where Evidence of Forgery and Possession of the Forged 
Instrument Remained Uncontradicted and Unexplained, the 
Trial Court Properly Submitted the Issues to the Jury. 

At the trial, the evidence introduced in support of the 
charge of forgery was as follows: That on the date named in 
the indictment, the appellant came to the Colonial Liquor 
Store in the District of Columbia (J. A. 4, 6), presented the 
check set out in the indictment to the proprietor thereof 
(J. A. 1, 4), and received one hundred and five dollars 
($105.00) therefor. Further, the attendant circumstances 
show that appellant represented himself to be the payee of 
the check (J. A. 2); gave a local address for identification 
when requested to do so, and told the store owner that he 
had left his identification at home (J. A. 4). 

The payee designated by the check was called as a witness 
and repudiated the endorsement appearing on the check, 
stating that neither had he received the proceeds of the 
check, nor had he authorized anyone to sign his name. No 
witness saw r the appellant actually write the endorsement on 
the check. 

Appellant introduced evidence, without objection, that the 
Secret Service file of the case contained the following state¬ 
ment of an unidentified handwriting expert: “I do not find a 
basis for the identifying of Alphonso Thomas as the author 
of the hand printing on the reverse side of the check’’ 
(J. A. 10). Appellant himself did not testify. 

The legal objection now is that the state of the evidence, 
as to the forgery count, at the time of trial, was insufficient 
to support a verdict of guilty and should not have been sub¬ 
mitted to the jury. Counsel for appellant advanced the le¬ 
gal position that the burden upon the Government was to 
adduce evidence showing the physical act of the forgery in 
the absence of testimony of a handwriting expert (J. A. 11, 
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12). Further, appellant, through counsel, argued that the 
presumptions generally applicable in criminal cases do not 
apply to a prosecution for forgery (J. A. 11, 12). 

Even a most cursory examination of the general tenets of 
criminal law would demonstrate the exact contrary to be 
true (37 C. J. S. Criminal Law § 80). 

Every charge of forgery of a signature and every defini¬ 
tion of such a forgery must necessarily contain the elements 
that the signature was not made by the hand of the person 
whose signature it purports to be, and that it was made by 
another wrongfully. American State Bank v. Mueller Grain 
Co., 15 F. 2d 899. In the case of the check in issue, if there 
is sufficient proof that the check had been forged, the question 

is, who did the forgery? A strong presumption necessarily 
arises against the party in whose favor the forgery is made, 
or who has possession of it, and seeks to derive benefit from 

it. United States v. Long, 30 F. Rep. 678, 679. The law is 
that possession of a forged paper by the accused, with a 
claim of title thereunder, if unexplained, raises a presump¬ 
tion that the possessor forged it, or procured it to be 
forged. (See: 37 C.J.S. Criminal Law § 80 and the numer¬ 
ous cases cited therein). In any event, such evidence war¬ 
rants an inference sufficient to support a conviction, that the 
accused made or participated in the forgery. (37 C.J.S. § 80 
supra.) It has been held time and again that the accused 
is presumed to have intended the natural consequences of his 
acts. Pina v. United States, 165 F. 2d 890. 

Therefore, it must be concluded that all the uncontradicted 
evidence enumerated above, together with the presumption 
necessarily arising from the unexplained possession of the 
forged check, properly compelled the trial court to submit 
this issue of forgery to the jury. 
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There Was No Prejudicial Error, or “Compromise Verdict” in 
a Case Where the Trial Court Submitted Both the Forgery 
and Uttering Counts to the Jury and the Jury Acquitted the 
Appellant of Forgery and Convicted Him of Uttering, Even 
If It Is Assumed, Arguendo, That the Court Should Have 
Directed a Judgment of Acquittal as to the Forgery Count. 

The appellee feels that the decision of this Court in 
Warner v. United States, (No. 11584 Decided November 5, 
1953),- U. S. App. D. C. - completely dis¬ 

poses of this assignment of error. Appellant was convicted 
only of the uttering charge and no complaint w*as made of 
insufficiency of evidence concerning that charge. The sen¬ 
tence imposed by the court was within the statutory limit 
and the law is now well settled that in a prosecution under 
an indictment containing multiple counts, a conviction on 
one count would not be reversed because of an erroneous 
court ruling where the defendant was acquitted of the count 
complained of. Durden v. United States , 181 F. 2d 496; 
Barton v. United States, 25 F. 2d 967, cert, denied 278 U. S. 
621; Thomas v. United States, 168 F. 2d 707; United States 
v. Parillo, 299 F. M 714. To the same effect, see also: Dun¬ 
away v. United States, -U. S. App. D. C.-, 205 F. 

2d 23 (decided June 4,1953). 

In this case where there was an acquittal of the charge 
complained of, the rationale of the cases cited is all the 
stronger and the point assigned is without merit. 

CONCLUSION 

Wherefore, it is respectfully submitted that the judg¬ 
ment of the District Court should be affirmed. 

Leo A. Rover, 

United States Attorney. 
Lewis A. Carroll, 

Harold H. Titus, Jr., 

Paul F. Leonard, 

Assistant United States Attorneys. 
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